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FOREWORD 


This analysis of the criminal jurisdiction provisions of the NATO 
Status of Forces Agreement has been prepared by the Legislative 
Reference Service of the Library of Congress under the direction of the 
Committee on Foreign Relations. It is hoped that the material 
herein will be useful in complying with the many requests which are 
received for information concerning this aspect of the Status of Forces 
Agreement. 

THEODORE FrRaNcIs GREEN, Chairman. 

Apriu 3, 1957. 
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NATO STATUS OF FORCES AGREEMENT CRIMINAL JURISDIC- 
TION PROVISIONS 


This memorandum on the criminal jurisdiction provisions of the 
North Atlantic Treaty Organization Status of Forces Agreement con- 
tains the specific treaty provisions in part III under the subheadings 
of Jurisdiction and Safeguards. The rights which would accrue to 
the United States under general international law and the treaty 
rights which existed under preceding arrangements are discussed first, 
in order to present an adequate basis for aa of benefits de- 
rived. The memorandum is completed by the attached summary 
(table and statement) of the treaty’s operation in 1954-55. 

Accompanying the memorandum is a group of quotations from civil 
and military leaders supporting the thesis that the arrangement is 
necessary and has benefited the United States and broadened the area 
within which the United States may exercise its criminal jurisdiction 
over persons subject to military law who are stationed abroad. 


I. Generat INTERNATIONAL Law Provipes No Acceprep RULES BY 
Wuicu tHe Forces or A Visiting Nation ArE ArrorDED 
IMMUNITY IN THE Host StaTE 


The existence of a wide range of bilateral and multilateral agree- 
ments indicates that any arrangement by which the host state yields 
the right to exercise jurisdiction is in itself evidence of the absence of 
any fixed, universally accepted rule of international law. The case of 
The Schooner Exchange v. McFadden (11 Cranch 116) often cited as 
the basis for a claim to immunity from host-state jurisdiction, insofar 
as relevant, speaks only of the right of passage of troops en route, and 
over a narrow, defined course. Chief Justice Marshall himself rea- 
soned that all exemptions from territorial jurisdiction must be derived 
from the consent of the sovereign of the territory. 


II. Existrinc AGREEMENTS WitrH REGARD TO JURISDICTION PRIOR TO 
tHE NATO Treaty Were Acruatty More Srrincent THAN 
THE Status or Forces ARRANGEMENT HERE CoNSIDERED 


We enjoyed two grants of exclusive jurisdiction from the major 

owers—from Britain in 1942 as a wartime emergency measure and 
rom defeated Japan. In 1952 the British Parliament legislated to 
revoke the 1942 grant and effective in 1954 substituted the status-of- 
forces arrangement, negotiated in 1951. In 1952 Japan was promised 
the same jurisdictional settlement as NATO. It was also provided 
that, should the NATO arrangement fail of passage, the United States 
would be willing to reconsider the jurisdictional arrangements. 

Other major existing arrangements gave only limited rights to the 

visiting nation. In 1948 British forces in France dent exclusive 


jurisdiction only when the victim was a member of the British forces 
1 
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and when the offense was contrary to British military law but not 
French law. In all other cases French authorities were required only 
to consider British requests for a transfer of jurisdiction. The Ameri- 
can-Philippine arrangement gave the United States rights which added 
up to considerably less than exclusive jurisdiction. Finally the multi- 
lateral Brussels Pact of 1949 held that every offense committed on 
territory of the host state was within its jurisdiction, with the obliga- 
tion of giving sympathetic consideration to a request for the transfer of 
the case to the visiting state’s courts and with the obligation, in certain 
cases, to prosecute only if special considerations so required. 


Ill. Tue Stratus or Forces AGREEMENT HAS ENHANCED AND 
ASSURED THE Ricuts oF AMERICAN Troops With REGARD 
to BotH JURISDICTION AND SAFEGUARDS 


A, JURISDICTION 


In contrast to the above-described arrangements, the areas of 
jurisdiction are carefully marked out and have greatly enhanced the 
visiting state’s scope of authority. The NATO Status of Forces 
Agreement has the following provisions: The military authorities 
of the visiting state have exclusive jurisdiction over persons subject 
to military law with regard to offenses including offenses involving its 
national security—treason and sabotage, punishable only under its 
own laws. The host state, similarly, has exclusive jurisdiction over 
offenses committed by visiting troops and civilian components and 
their dependents with regard to offenses punishable only by its own 
law. Jurisdiction is concurrent in all other cases, with the visiting 
state (United States) exercising primary jurisdiction in cases involving 
offenses solely against United States property or security, or against 
the person or property of another member of the United States force 
or its civilian component or of a dependent; or for an offense arising 
out of an act or omission done in performance of official duty. All 
other offenses against the local population and laws are within the 
primary jurisdiction of the local authorities. 

Attorney General Herbert Brownell’s survey of customary inter- 
national law at midcentury led him to conclude that without an agree- 
ment the only immunity American forces abroad could obtain would 
be for offenses committed in the line of duty.! The Status of Forces 
Agreement, therefore, extends to American forces far more protection 
from local criminal jurisdiction than would otherwise have been the 
case. The treaty, moreover, is operative in peacetime, becoming 
suspended at the start of hostilities at the option of any signatory. 
Finally each state may waive its primary jurisdiction at the request 
of the other state, which right of request has been used to a consider- 


able degree by the United States to extend its right to exercise juris- 
diction. 


1 Agreement Regarding Status of Forces Parties of the North Atlantic Treaty. Supplementary hearings, 
Committee on F oreign Relations, U. 8. Senate, 83d Cong., Ist sess., June 24, 1953, p. 73. 
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B. SAFEGUARDS 


A second category of additional protection written into this treaty 
arrangement concerns procedural due process safeguards. These are 
the fundamental essentials and include a prompt and speedy trial; 
advanced information of specific charges; confrontation of witnesses; 
compulsory process for obtaining favorable witnesses, if they are in 
the host state’s jurisdiction; legal representation of the accused’s 
choice or free or assisted legal representation under conditions prevail- 
ing in the receiving state; the services of a competent interpreter, if 
the accused wishes one; the right to communicate with a representa- 
tive of the sending state and to have such a representative present at 
the trial, if the rules of the court permit. 

In committee hearings, it was brought out that civil-law countries 
do not use the jury system to the extent that the common-law countries 
do. However, a oe and Italy do use a combination of judge and 
jury to reach a decision. It was also held that continental countries 
do have a presumption of innocence, with the crime having to be 
proved during the proceedings. On the other hand they do not follow 
the Anglo-Saxon rule that one must be found guilty beyond a reason- 
able doubt. There is also a provision in the agreement against double 
jeopardy. A death sentence cannot be effected by a visiting state 
when the crime in question does not carry so severe a penalty under 
host-state law. 

A final measure of protection was afforded by the Senate resolution 
of July 15, 1953, giving its advice and consent to ratification of the 
agreement. Under its terms, the commander in chief of the European 
Command was directed, on August 21, 1953, to examine the laws of 
each NATO power and compare them to our own safeguards and to 
determine, in each case, whether the accused would not receive a fair 
trial. If this proved to be the case, he was to use local procedures to 
obtain custody of the accused and jurisdiction over him. Failing 
this, he was to resort to submitting a formal request for a waiver of 
jurisdiction or refer the matter to the American Embassy for such 
action. He was also empowered to recommend to the chiefs of our 
diplomatic missions the person(s) to be appointed to observe all trials 
by local courts of persons subject to United States military law. 
Finally he was to report failures of local courts to comply with the 
procedural due process, as well as any treatment of the accused 
deemed to be unfair. 

The Defense Department prepares and submits to committees of 
Congress annual and semiannual statistical reports covering the opera- 
tion of the criminal jurisdiction provisions of the NATO Status of 
Forces Treaty and similar agreements. The figures shown in the 
following table are taken from these reports. 
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Exercise of criminal jurisdiction over United States citizens subject to military law 
by foreign tribunals 





Jan. 1 to Nov. 30, 1954 Dec. 1, 1954 to Nov. 30, 1955 


World NATO SOF World NATO SOF 





Number | Percent} Number | Percent; Number | Percent} Number | Percent 


—— | | | | | | 





a ete iach ais ties TOE Ediciones . jj BE Bec haconis ET Rca Pan 
Waiver obtained. __.....___- 5, 424 73.1 2, 335 67.7 6, 769 65.9 2, 840 57.1 
Uo te 3.7 190 5.5 362 3.5 180 3.6 
Charges dropped..-__....-.-- 255 3.4 110 3.2 274 2.7 57 a 
Trial by foreign tribunals_. 1, 475 19.8 815 23.6 3, 142 30.7 2,111 42.4 
Mirek cnscdncenmcnas 122 1.6 7 2.1 225 2.2 163 7.7 
Fine or reprimand._-_-__-.._-- 1,175 15.8 653 18.9 2, 645 25.8 1, 820 36.6 
Suspended sentence to con- 

SE ie ante 101 1.4 46 1.3 146 1.4 68 1.4 
Sentenced and confined....-- 77 1.0 44 1.3 120 1.2 60 1.2 


Excerpt From Statement By Monroe Lerax, Assistant GENERAL COUNSEL 
FOR INTERNATIONAL AFFAIRS, DEPARTMENT OF DEFENSE 


(Hearing before a subcommittee of the Committee on Armed Services, U. S. 
Senate, 84th Cong., 2d sess., February 9, 1956, pp. 2-3) 


Last year, it will be recalled, we expressed the opinion to this subcommittee 
that on the whole the Status of Forces Agreement was working out very satis- 
factorily. In support of these conclusions we pointed out that we obtained a 
very high percentage of waivers of jurisdiction by foreign governments; that 
only a very small percentage of the persons subject to foreign jurisdiction actually 
went to prison; that our commanders and judge advocates in the field with a 
few exceptions had reported that the application of the treaty has not had a 
detrimental effect on either the mission or the morale of the forces under their 
command; and that only one case had arisen where we felt it proper to report to 
the Armed Services Committee a violation of the rights of an accused serviceman. 

This year, again, it is our belief, on the basis of the cumulative evidence down 
through November 30, 1955, that the jurisdictional arrangements are working 
very satisfactorily. Indeed, one may reasonably go further and say that they 
are working for the most part extremely well. Moreover, we are gratified at 
the very high degree of cooperation we have had from foreign governments. 


STATEMENTS By VARIOUS INDIVIDUALS BEFORE THE COMMITTEE ON FOREIGN 
RELATIONS OF THE UNITED STaTES SENATE HEARINGS ON STATUS OF THE 
Nortsa ATLANTIC TREATY ORGANIZATION, ARMED Forces, AND MILITARY 
HEADQUARTERS, APRIL 7 AND 8, 1953 


Hon. Walter Bedell Smith, Under Secretary of State 


Provisions that were proper for agreements negotiated in wartime quite 
obviously cannot be expected to be applied in this very different operation. We 
have secured the best possible terms for these circumstances. 

They are really very good terms; they will provide a firm and a uniform base in 
lieu of the various informal, interim, and ad hoc arrangements which have 
governed our present deployments abroad, pending your action on this treaty. 

* * * * * * * 


We have had, I believe, although that is subject to check by the military 
authorities, military personnel tried abroad in Europe for crimes under civil law. 
We have the same condition which constantly arises in this country of jurisdiction 
on every Army post where State rights are involved. Those varieties of juris- 
diction extend in some cases to complete extraterritoriality from State law on 
Army posts where the Government post existed before the State was formed, 
through concurrent jurisdiction in some cases, to complete civil jurisdiction in 
others. It has never been codified. 

This codifies it, codifies it to our advantage, provides adequate legal protection 
under our own concept of law, and provides the final safeguard of appeal on the 
governmental level, if we believe there has been denial of justice. Up to that 
point I am on reasonably firm grounds. 
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Excerpts from a letter to Hon, Alexander Pviey Seon William H. Draper, United 
tates special representative in Eur ( United States permanent repre- 
sentative to the North Atlantic Counci 


The Status of Forces Agreement now before the Senate is the result of patient 
and friendly negotiations over a period of months. It provides for uniform treat- 
ment of all NATO forces and makes ible equal treatment for United States 
forces regardless of the country in which they may be stationed. It appropriatel 
safeguards the interests of the United States and of each of our other NA 
partners. I recommend its approval without reservation or amendment. It will, 
when ratified, make possible satisfactory solution of the problems raised by the 
presence of national forces in countries outside their own. ; 

Approval by the Senate will be further evidence of the continued support of 
the American people for the principle of collective security and their confidence 
in friendly peacetime collaboration with our treaty partners. Without such an 
agreement the task of the NATO military commanders would be infinitely more 
difficult and the steady development of common training and planning of the 
NATO armed forces would be seriously impaired. * * * 


Excerpts from statement by General of the Army Omar N. Bradley, Chairman of the 
Joint Chiefs of Staff 

The Status of Forces Agreement is of primary interest to the Department of 
Defense insofar as it affects the United States as a sending state. From this 
oint of view, its advantages are twofold: First, it enables the commander of a 
Jnited States military force to engage in peacetime NATO operations in NATO 
countries without undue hindrance from the authorities of those countries. 
Second, it confers upon individual members of the United States forces stationed 
in NATO countries certain rights which are essential to their morale and well- 

being. 

* * * * * * * 


It is my opinion that these agreements are sound—they are essential to the 
NATO defense effort, and to our efforts to obtain important rights and privileges 
for our forces overseas. For all these reasons, I strongly recommend that you 
approve them. 


Excerpts from the statement of Gen. Matthew Ridgway, United States Army, Supreme 
Allied Commander, Europe: 


* * * a need exists for common agreements which clearly define the status of 
such forces while on the territory of another member nation and which provide the 
framework for the development of arrangements and procedures to be followeed 
in the solution of specific problems affecting the forces and facilities of member 
nations present within the geographical boundaries of other member nations. 

From the standpoint of the responsible allied commander in this area, the agree- 
ments being considered would provide a legal basis defining the status of the forces 
and headquarters of my command, and a common point of departure from which 
procedures and arrangements for the solution of problems peculiar to the national 
forces of a member nation within the limits of another member nation could be 
negotiated. Without such a common basis, the free interchange of armed forces 
between NATO nations, and the establishment of international headquarters, 
would present a multitude of difficult problems which would impair relations be- 
tween nations in time of peace and which would obstruct military operations in 
time of war. Applied in the spirit of the North Atlantic Treaty, the agreements 
under consideration are generally consistent with the needs of the operational 
situation affecting my command * * * 


Herman Phleger, legal adviser to the Depariment of State 


I have no doubt when these negotiators sat down, the objective which the 
United States negotiators had was to get the maximum of jurisdiction over its 
own forces while abroad, tempered, however, by the realization that if they 
acquired that abroad they would have to grant it in the United States, and I 
cannot see the possibility of the United States Senate agreeing that if a foreign 
soldier on United States territory, not in the performance of ‘his duty, were to 
commit a crime, that the foreign military force could try him, and the civilian 
courts would have no jurisdiction. That, to my mind, cannot be considered * * * 

Senator, if we send our military forces abroad without any agreement they 
automatically become subject to the jurisdiction of the receiving state. Instead 
of leaving the matters in that status, the military authorities endeavor to make 
agreements which shall give greater rights, and those are made by virtue of their 
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cutberity as military people. They always improve the status that would exist 
absent the arrangement. If there is no arrangement at all, a person in military 
service is dealt with like any other resident of the country. 


Statement of Hon. Herbert Brownell, Jr., Attorney General of the United States 


* * * Our first conclusion is that the NATO Status of Forces Agreement 
violates no rule of international law * * *. 

Now our second conelusion is that the treaty affords to our forces abroad more 
immunity from local criminal jurisdiction than they would have in the absence 
of an agreement. 

Our third conclusion is that this treaty affords our forces abroad more immunity 
than is afforded under the agreements which we think are directly comparable. 

And our final conelusion is that the treaty gives to the members of our forces 
when they are to be tried in the courts of the receiv ing state adequate safeguards 
in accordance with civilized standards of justice * * 

Inasmuch as the only immunity which a member a the United States forces 
abroad could reasonably expect to obtain in the absence of agreement is for 
offenses which he might have committed in the line of duty, this agreement, 
which grants practical immunity for line-of-duty offenses, and for offenses against 
the members and property of the forces of the sending state, affords the members 
of the United States forces more protection from local criminal jurisdiction than 
they could expect under the so-called rules of international law * * *. 

So in conclusion, just to summarize our views, we would say that it is the opinion 
of the Department of Justice that this Status of Forces Agreement violates no 
principle of international law. We also say that there is no foundation for the 
contention that under international law friendly foreign forces are immune from 
the criminal jurisdiction of the host state for crimes committed therein. 

And even where there has been no express agreement among the nations, 
claims of immunity have been generally rejected except in those cases where the 
offense occurs in the line of duty. As this agreement makes provision for those 
offenses in the line of duty as well as for others, it is clear that under this treaty 
as proposed, the sending state acquires more jurisdiction over its forces than it 
would have without the agreement. 


Memorandum on Bricker reservation by Senator H. Alexander Smith 


American troops who are now tried in foreign courts have only the rights which 
a citizen of the country in question has. Under the treaty, American military 
personnel must specifically be accorded the rights to a prompt and speedy trial; 
to be informed, in advance of trial, of the specific charges; to have compulsory 
process for obtaining witnesses in their favor; to have legal representation; to 
have an interpreter; and to communicate with their Government. 


Letter from Adm. A. W. Radford to Hon. Leverett Saltonstall, July 14, 1953 


* * * This agreement is essential to the welfare of United States military 
personnel stationed in the NATO countries. Furthermore, it plays a very im- 
portant part in the development of military plans, for it eliminates many of the 
barriers to the building of an effective defense organization. 

In my judgment, this agreement represents a sensible and practical balancing 
of the various interests involved * * * 


Cable from General Norstad, then head of the air forces in Germany 


As commander in chief of Allied Air Forces Central Europe and of the United 
States Air Force in Europe, I cannot overemphasize the importance of favorable 
action on the NATO Status of Forces Agreement during the current sessions. 
By resolving the legal status of the NATO forces deployed in foreign territory, 
such an agreement is a prerequisite to the establishment of further arrangements 
governing the interrelationship of the national forces and the various governments 
of NATO nations. It is therefore the keystone in the structure which will facili- 
tate the utilization of NATO forces. It is my considered view that failure to 
approve the agreement at this time would not only arrest our progress in this 
area, but would, in fact, set us back considerably in providing for our operating 
effectiveness and for the well-being of American forces overseas. 


Communication from Admiral Carney 


I am informed that ratification of the Status of Forces Agreement is in jeopardy. 
I fully agree with Ridgway that ratification is urgently needed in the interest of 
the NATO project, and I am convinced that failure to ratify will produce reactions 
in this area which will hamper the NATO effort, undermine existing good interim 
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arrangements, and seriously impair the effectiveness of American leadership in 
the Southern Command. 

The Navy Department can furnish detailed information concerning the great 
number of legal and administrative problems of the Southern Command involving 
such matters as immigration controls, criminal and disciplinary jurisdiction, 
claims, taxes, duties, and customs inspections, etc. * * *, 

The operation of my headquarters and its supporting elements are carried out 
under interim arrangements negotiated with the Italian Government; these 
arrangements are workable but lack legal status, and their abrogation could create 


sae situations which wouid strike at the very effectiveness of the entire 
tas 


Letter from Frank C. Nash, Assistant Secretary of Defense, May 7, 1953 


* * * The article on criminal jurisdiction is one of the key provisions of the 
agreement and was the subject of protracted negotiation. Any drastic variation 
in its formula—a formula which was carefully designed to take into account the 
interests of the sending and receiving states, the unprecedented nature of the 
North Atlantic Treaty Organization, and the way the forces of the member 
countries are organized and deployed—would, in my opinion, be tantamount to a 
rejection of the agreement. 

If the agreement should fail, our forces would be left where they are now— 
covered in some countries by special or temporary arrangements and treated in 
others in accordance with the individual country’s views of what is customary 
and appropriate. These arrangements and these views vary tremendously from 
country to country and are subject to change. I am convinced that further 
efforts to crystallize them either by bilateral agreements or by the negotiation of 
some other multilateral agreement would not be as advantageous to our forces as 
the rights and privileges which we will receive under the NATO Status of Forces 
Agreement. It is workable and practical and provides the essential framework 
in which status problems can be readily solved. 


Letter from President Dwight D. Eisenhower to Senator William F. Knowland 


Dear SENATOR KNoOWLAND: You have asked me for my view with respect to 
the importance of the NATO Status of Forces Agreement and Headquarters 
Protocol, these being the agreements which define the legal status of NATO forces 
and headquarters in all the NATO countries. 

In my judgment, failure of the United States to ratify these agreements could 
seriously affect the security of the United States, for such failure could result in 
undermining the entire United States militarv position in Europe. 

I can certainly appreciate the concern of those who fear that these agreements 
might subject American soldiers overseas to systems of criminal justice foreign 
to our own traditions. I do not share such fears, however, because of the many 
years’ experience I have had in command of American troops overseas. That 
experience convinces me that our friends abroad will continue to cooperate, as 
they have in the past, in turning over those charged with offenses against their 
laws to our own military courts for trial. 

Ratification of these agreements would be a great forward step toward cement- 
ing the mutual security effort among the nations of the free world, and I earnestly 
hope that they will be ratified by the United States without reservations that 
would require their renegotiation. 


Statement by Deputy Under Secretary Robert Murphy made before the House Com- 
mittee on Foreign Affairs on July 19, 1955, at public hearings on House Joint 
Resolution 309 and similar resolutions providing for revision of the NATO Status 
of Forces Agreement, etc. 

* * * The United States sought to obtain for its forces the maximum privileges 
and protection possible. We sought and obtained more, in most countries, than 
was granted by the interim arrangements. Of course, we could not ask, in a 
multilateral agreement, for provisions which we were not prepared to grant in 
the United States. We believe that the NATO Status of Forces Treaty was, and 
is, in the circumstances the best possible multilateral agreement obtainable. 

One principal source of confusion about the criminal jurisdiction provisions, I 
believe, is the notion that the treaty gave away something—that is, surrendered 
certain rights and privileges to which American servicemen would otherwise have 
bezn entitled. Now this idea is simply not true. It is without foundation. The 
contrary is true. 

O 





